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1! the lﬁst one that was made, is that there would not be and

2| there wasn't Intended for there to be any jury trials either
3| in the Supreme Court or in a Circuit Court of Appeals and '
4] that Congress has provided no procedure and no method for

s| holding Jjury trials in either of these two courts. 1 would
6| 1ike to suggest to this Court if 1t 1s to be held there

»| should be a Jury trial in a case trled by the Circult Court

s| of Appeals, then it should te held there must te a jury

9| trial on any criminal contempt proceeding had in a case

10| that involved a contempt of an order of the United States

11| Supreme Court, There 13 no way to draw a distinction.

2| 1 thank the Court,

l: CHIEF JUDGE TUTTLE: ‘e would normally take a short

TFéEéﬁﬁj”ffi

MR, CLARK: No, sir, I don't 1ntcnd to be at all,

16 | Mayte three minutes,
17 CHIEF JULGE TUTTLE: Let me inqulre whether any

Iy 1s | party feels that further argument should te made on the
19 | points sought to be covered ty the Miaslssippl briefs. Ir

» | you do nothing more than retut what has been said, --

; n MR. CLARK: We have filed the last brief, Doe:s

; 22 | the Court want to know --

‘i 3 CHIEF JIIGE TUTTLE: No, no, no. In relation to

?5 24 | Mr. Green's brief, is there any request for further oral
3 | argument beyohd what you are going to say how?

DIETRICH & WITT @ Sieachypiss © Mol Bamk of Commerce Bidg. © Now Orieane

*pare golngrfo be uch"longer detalned Mr. Clark ey




10

12

: ]7,

198

MR. CLARK: No, sir, Your Honor. I do hope the“
Court will consider the trief Mr., Green submitted. .

CHIEP JUDGE TUTTLE: We have sald we would do that,

MR, CLARK: -~ as amicus, and that is the only
request that we made, And, if the Court would permit us-to,
we have teen served with a btrief bty the Government and they ‘
'wlth one ty uz, I got the Government's trief this morning,
and they got mine this morning, although it was sent to
Jacksor. yesterday, There might‘te a possitility that the
Court could te served better bty having us respond, but
tnere agaln that is a matter for the Court to determine,
We would, of course, be willing io‘undertake to anawer or

responrmto tnelr briec.lt the Court deslred it.m.u;-;A;”f

e

13
16
17
19

19

-]

CHIEF JUDAE TU"‘TLE' I would simply say that T
think the Court will not delay conaldcrlng the :cace awaitins
any further triefing, but the Court may not resolve the case
within a reagonatle time during which you may actually flle
adiitlonal brlefs, Therefore, you may, If you cee i,
respond to any triefs that have already teen filed, in
typewrltten form as you have héretorore, and if we have
not concluded our study of the case and.announced our
decision on it, we will give every considcration to any adai-
tional brlefs that are filed. |

MR, CLARK: I thank Your Honor, I will be

extremely trief.
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Responding principally to Judge Bell's questlons
with Mr. Jaworski, the Government, the United States
Government, 13 now in the Supreme Court of the United States
complalning because of the fact that théy are not a
respondent to the petition for certiorari, We styled that
petitlon as Meredith vs. Fair and indicated that the United
States was amicus curlae in the cause, and we made Meredlith
the respondent and served coples cn his counsel. ln accord-

‘ance with the Unitel States Supreme Court Rules and malled

B
El
#

o

the Meredith lawsuit, and it was for one purpose and one
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‘10| information coples to the Department of Juctice,and the

11| Solicltor General of the Unitel States has now filed a

n notion, which we. haveVOpposed,in the 3upreme Court cf the

13 Uhited gtateg,vwa;1r~ no, that 19 not lt at all . we are'the |

'Q;ld‘- ponientg in‘thi }ése; we have gotvthe novinb cause- here,:¢ TR

13 and Merelith, the attorneys for Merelith, have filed a |
16| statement Ly telegram with the Court that they don't éeven

17 | care to be neard on the matter now pending on certiorari,

18 | an! yet the Government wants to come in anl take over the

19 | 1awaslt in the 3upreme Court, I don't think there is any

o qie:tlon tut what the Government 13 trying to tecome a

party in tne Meredith litligation, and I don't think there !=

22 | any question tut what they cannot do so and princlpally

2 | tecause of the fact that this Court sustained thelir right to

24 | come in and as amicus file pléadings and pursue remedlec 1in

3
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1| purpose only, and on one ground and on one ground only, and

| that was on the basis that they were going to do something

3] ancillary to Meredith,

-4 4 : JUDGE BROWN: That doesn't solve it for me. Assume
s| that they have no standing other than as an adjunct to

6 Meredlth, The statute stlll accords the jury trilal only to

7| violatlions of orders of the Distrlct Court., Now how do

8| you1 pget this to te a District Court?

° MR, CLARK: Judge, I would say this:as far as the
10] statute 1s concerned, the only way =-- the only contentlion
11| that ve make to Your Honors 15 that the statute relates not
12| only to Dlstrict Courts tut to the courts of the District

B Columhia,_Jhlch ‘nclude° Courts. of Appeal but T simplyr;,

14| point out to Yo.r Honor« that on Judge Bell's theory that

15 if thils haJ been a District Court case, it would have teen
L 16| a rroper :ase for determinatlon and resolution ty a jury,

171 rrankly, I think 1t 13 more important for a jury to he had

he:re beracuse of the lack of the right of review, regardless
of what constitutlonal right --

JUDGE BROWN: Now we are not construing =-- it 1s
pretty difflicult to construe a statute that says "District
Court” to mean "Court of Appeals.” You have to have a
pretty powerful basis for that, and what is the basis?

MR, CLARK: The basis that I can come to you on

2 ¥ 8 B MW 35

nyself when you get to this statute and say that "District
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1| Court" can't encompass "Courts of Appeal” and reject the
2| argument because 1t 1s accorded to Courts of Appeal of the ?
3| District of Columtia and these people are not entitled to

4| equal rights and immunities, I think you still come to the

3| last section -- 4

6 : CHIEF JUDGE TUTTLE: We will take a short recess, ,
’ (Whereupon, at the request of the %
o reporter, a trief recess was granted

9 by the Court.)

10 | AFTER THE RECE.;S:

B e

n CHIEF JUDGE TUTTLE: I may say there 13 oné thing

121 avtout the Supreme Court that I think is excellent, that
13] 15, that all the Justices have thelr own doors. They can

4] all come in at the same time, (LAUGHTER)

13 MR, CLARK: May it please the Court, unless the %
16| Court fecls otherwlse, I would really like to conclude. I “P
171 have only thls polnt to make in addlition: E
13 Judge Brown asked me before the recess why only ! ;
19 | District Courts were méntloned in these statutes, and |
» consldering further of it, as far as I would answer, I would f
a gay that I don't belleve Congress ever concelved that we : E
22 | would be standing here today in‘a Court of Appeals trying ‘ E
B | a crininal contempt case, and I think Congress certainly ?
i

2] intended for you to have contempt powers, civil contempt

» powers, that were necessary, to go as far as the power

DIETRICH & WITT © Swactypiss © Nerl Bank of Commerce Bidg. ® New Orieans




b
B
i
4
i
¥
'

10

12

13

14
19
16
1
1

19

202

needed to go to get your orders enforced, the least possible
power to achieve the end desired, but I Jjust don't belleve
that anybody in Congress ever conceived that today, for
the first time in the history of the Jurisprudence of the
United States of America, we would be standing in a Court of
Appeals on a criminal contempt matter,

And the Court was kind enough to give me a bouquet
I want to say that I consider it a privilege to practice
before the Fifth Circuit., I recall a number of decislions
that I didn't participate in, and yet I know the Court {s

proud of, Lumbermen's Mutual vs, Eltert, Cox vs. Roth,

decisions of thatrtypé'where”this Clrcdit has teen a

" ploneer, where this Circult '-<‘and I 'don't mean to say <=" " . [ '

I am not trylng’térbutter ybﬁ up,'bebéuse thiSVCourt
doean't belong to you, and someday I won't be here and you
won't bLe here, but I bellcve that the Fifth Circult will te
here, and I talk Jjust as much of‘the Court of Judge Holmes
a3 I do of your Court, and Borah and Russell and McCord and
the rest who have made the Fifth Circuit great through the
years, |

I know that thls Court 1s going to give us careful
and most mature consideration on the queations presented In
the appeal, We have tried not to be frivilous, and I hope
the Court hasn't -- although we have urged some propositions

that some of you consider new or novel, I think this question
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involves more than the litigants in this lawsuit, I think
1t has the most dellicate elements of state and national
relationships in 1it,

I appreciate the very lengthy time that you have
indulged us, and the other attorneys on behalf of the
Defendants Join with me in thanking the Court for its
attention,

CHIEF JUDGE TUTTLE: 1Is there anything else that
needs to ve said on behalfvof elther the Government or the
Respondents? (NO RESPONSE)

Well, it will be fairly obvious that a numter of

13
16
1?7
18

19

soon as we possibly can.‘ The Court cannot'lndicate when
that will te, but, there being no further matters to come
Lefore the Court at tni:s tiﬁe, the Court will now ctand

adjourried until further order of the Court,

«sso.Thereupon, the matter was submitted....

legal questlions have now been submitted to the Court ,As:,”m
we have attenpted to do ln other phases or thig and asso-, .

clated case,, ue wlll attempt to resolve these issues aakki;ﬁ.
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I, Helen R, Dietrich, do hereby certify th#ttthe
above and foregoing (Pages 1-203 of typewritten matter)
1s a true and correct transcription of the stenographic
(Stenotype) notes of the proceedings herein, taken downr
by me, and by me transéribed, at the time and place herein-
before noted, in the above-entitled and numbered cause now

pending before the Fifth Circuit Court of Appeals of the

B A

Report

United States.

Y
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Reporter®’s Note: In further extension of an earlier note

appearing in this record 1h connection with the oral
argument by Mr. Montgomery, voluminous quotations, cita-
tiona, etc. were not made avallable to the reporter, and
were transcrited from the notes a$ they lay with frequent
insertion of a point of interrogation. Readers of the
recor are respectfully referred to the source material.

May 1t be further understood that "Rule 42-b"
as appearing 1in this record is correctly written “Rule
42 (b)."

H.R.D.
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